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AOKA3bIBAHWE MO AENAM O BO3SBPALLEHN PEBEHKA
N1 ob OCYLWECTBJ/IEH B OTHOLUEH PEBEHKA NMPAB AOCTYIMA

K.A. TXASEN/OB

TxazennoB KaHTemMup AfieKCeeBMY, acnupaHT Kadeapbl [PakAaHCKOro U aAMWHUCTPATMBHOIO
Cyfonpoun3BoacTBa POCCUIACKOTO rocyapCTBEHHOTO YHUBEPCUTETA NPaBOCYAMS.

JaHHas cTaTbsi MOCBALLEHA BOMPOCY MCC/eAoBaHWs Mpo6/ieM AoKasbiBaHUsi MO AefiaM O BO3BPALLEHUM
pebeHka WM 06 OCYLIECTB/IEHUM B OTHOLUEHWU pebGeHka MpaB AocTyna. ABTOpP aHa/IM3VPYET, Kakue WMEHHO
topyanyeckne hakTbl BXOAST B MNPeAMET [OoKasblBaHWS MO WCCMEAYyeMOI KaTeropun fAefl, KakMe CrI0XKHOCTY
BO3HMKAIOT NpU UX AoKasblBaHUW. Takke NpoaHa/M3MpoBaB HOpMbl KoHBeHUMM 1980 I. 0 rpakaaHCKO-NpaBoBbIX
acnekTax MexAyHapo[HOro MOXMLLEeHUs] AeTeil, aBTop BbIBOAUT KOCBEHHYH AO0KA3aTe/lbCTBEHHY NPe3yMnuuio
HE3aKOHHOTO MNepeMelleHns U yaepxaHus pebeHka, KOoTopasi OTpaxaercss Ha 6peMeHM [okas3biBaHusi Mo
nccnegyemoit kareropun gen. CorfacHo [JaHHOW npe3yMnuuy 6pemsi AoKasbiBaHMsl BO3/MaraeTcsl Ha OTBETUMKA,
KOTOpbIi AO/MKEH [l0Ka3aTb, YTO NepeMeLleHne 1 yaepxkaHue pebeHka 6b1/10 3aKOHHbIM AW Xe YTO B laHHOM Aene
€CTb 06CTOATE/IbCTBA-UCK/THOUEHNS, NO3BO/ISOLME PEGEHKY OCTaTLCS B TOl CTpaHe, B KOTOPYHO ero nepesesny.

KnioueBble c/ioBa: AoKasblBaHue, BO3BpalleHue peGeHka, Npesymnuusi, npeaMeT AokasblBaHus, Gpems
[lOKa3blBaHWSI.

Proving in Cases on Return of a Child or Exercising of Access Rights in Respect of a Child

K.A. Tkhazeplov

Tkhazeplov Kantemir A., Postgraduate Student of the Department of Civil and Administrative Proceedings of
the Russian State University of Justice.

This article is devoted to the issue of investigating the problems of proof in cases of return of the child or
about the exercise of access rights in relation to the child. The author analyzes what kind of legal facts are included
in the subject of proof for the category of cases under investigation, what difficulties arise in their proof. Having also
analyzed the norms of the 1980 Convention on the Civil Aspects of International Child Abduction, the author
deduces an indirect evidentiary presumption of illegal movement and retention of a child, which affects the burden
of proof on the category of cases being investigated. According to this presumption, the burden of proof lies with
the defendant, who must prove that the movement and detention of the child was legal, or that there are
circumstances in the present case - exceptions that allow the child to stay in the country to which he was
transported.

Key words: proving, return of the child, presumption, the subject of proof, the burden of proof.

Kakgas ctagus rpaxgaHCcKoro npouecca, CoBepLleHue /llob0oro npoLeccyasibHOro A4encTems B TOM WK MHOW
CTeNneHn 3aTparmBaroT BOMPOCHI AOKa3biBaHMSA, YTO 00YC/OB/IMBAET 0COG0E BHUMaHUE K AAHHOMY UHCTUTYTY <1>.
M3yuyeHne n aHasmM3 MHCTUTYTa AOKasbiBaHMSA NO Aenam O BO3BpalleHun pebeHka wunan 06 OCyLecTB/IeHUN B
OTHOLWIEHUN pebeHKa npaB [OCTyna Ha OCHOBaHUWM [aarckoii KOHBEHLMM O rpaXAaHCKO-NpaBOBbIX acnekTax
MeXayHapoaHoro noxuuleHus aeteid 1980 . (aanee - KoHBeHuus 1980 r.) MMEET HE TO/IbKO TEOPETMYECKOE, HO U
npakTuyeckoe 3HavyeHue.

<1> PeweTHukoBa W.B. [lokasbiBaHMe B rpaxkaaHckom npouecce. M.: HOpaiit, 2012. C. 10.

B [faHHOW cTaTbe aBTOP CUMTAET akTyasibHbIM OMNpeaennTb MpoLeccyasibHble OCOGEHHOCTU WHCTUTYTA
[OKa3blBaHNA MO WUCC/eAyeMol  KaTteropuu fAen, npoaHan3vpoBaTth cneuudpuky npegmetra u  6GpemeHu
[lOKa3bIBaHWSA JaHHbIX Aef, OTpaKatoLLMX BECb CNEKTP A0KA3aTe/lbCTBEHHOMN [esTe/IbHOCTM YY4aCTHUKOB NpoLecca.
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Kak M3BECTHO, B lOpUAMYECKOW NnuTepaType He YTUXaeT AUCKYCCUS OTHOCUTENIbHO TOro, Kakoil Kpyr
OpUANYECKUX (haKTOB BXOAMT B MPeAMET AoKasbiBaHMs. YacTb yyeHbIX Mofiaraet, Yto B npeaMeT [oKa3blBaHusi
BXOASAT TOMbKO CrMOpPHble MaTepuasibHO-NPaBOBbIe opuanyeckue akTbl <2>. [pyrve cuuTaloT, yTo npeamer
[l0Ka3blBaHNA BK/IOYAeT B Ce6si He TO/IbkO MaTepuasibHO-NpaBoBble hakTbl, HO W MpoueccyasibHble,
[loKa3aTe/Ib,CTBEHHbIE W ApYyrue opuanyeckne akTbl <3>.

<2> CwM., Hanpumep: TpeywHukos M.K. [loka3atenbcTBa W [oKasblBaHNE B COBETCKOM rpaxAaHCKOM
npouecce. M., 1982. C. 36; Miunyawsunm T.A. MNMpegMeT fokasbiBaHUS W pacnpeneneHve 6peMeHn [okKasblBaHUA
MeXy CTOpOHaMU B COBETCKOM rpaxaHCKoM npolecce: ABToped. Auc. ... KaHa. opug. Hayk. M., 1961. C. 6 - 7;
Kypbines C.B. OCHOBbI TeopuM A0OKas3biBaHUA B COBETCKOM npasocyann. MuHck, 1969. C. 39.

<3> CwMm., Hanpumep: FApkoB B.B. KOpuanyeckme hakTbl B LUBUIMCTUYECKOM npouecce. bepnuH, 2012. C.
156 - 157; ®arkynivH ®.H. O6Lwme npobnembl npoueccyasibHOro AokasbiBaHus / Hayu. pea. A.C. Aspax. 2-e u3g,,
pon. KasaHb: M3a-8o KasaH. yH-Ta, 1976. C. 54.

Bonee npaBunbHOV NpeacTaBnseTcsl No3uuus nepsoli rpynnbl yyeHbix. Mo MHeHUO aBTopa, B npeamMeT
[IOKa3blBaHNA BXOAAT TO/MLKO lopuanyeckne hakTbl MarepuasnibHO-NpPaBoBoro Xxapakrepa, Tak Kak UMEHHO U3ydeHue
1 yCTAHOB/IEHWE JaHHbIX (PaKTOB NOMOraeT paspeLunTb 410 Mo CYLIEeCTBY.

[ena o Bo3BpalweHnn pebGeHka wan 06 OCyLEeCcTBMEHNMM B OTHOWEHMM pebeHka npaB A[ocTyna
paccmaTrpmBalTCd Ha OCHOBaHWM KoHBeHuun 1980 I, HOPMbI KOTOPOIM HE WHTErpMpoBaHbl B POCCUICKOE
3aKoHO4ATeNbCTBO. [loslyyaercs, YTO HaUMOHa/IbHbIA Cy[, BbIHOCUT pelleHWe Ha OCHOBE MEXAyHapOoLHOro
Jorosopa, 4Yto, 6e3yc/ioBHO, BblpaxaeT crneundnky uccnelyemoi Kareropum gena v npeamera gokasbiBaHus.

KOHBEHLWS COAEPXUT opuanNYeckre (PakTbl MaTepUasibHO-NMPABOBOIO XapakTepa, YCTaHOB/IEHWE KOTOPbIX
HEOBX0AUMO CyAy [/151 BbIHECEHUS 3aKOHHOMO U 060CHOBAHHOIO CYAE6HOI0 peLleHnsi U KOTopble BXOAST B NpeaMeT
[lOKa3bIBaHuSI.

ABTOp [aHHOW cTaTbU AeNWT CMOpHblE MaTepuasibHO-MPaBOBbIe HpUAMYECKME (DakTbl Ha ABe rpynnbl. K
MepBOi rpynne OTHOCATCS topuanyeckme hakTbl, OTpaXalLwme HapylleHne npas Ofneku Npu nepemMeLleHnn unm
yaepxaHum pebeHka. Ko BTOpOIi rpynne OTHOCATCA O6CTOATENbCTBA-UCK/IOUYEHUS, YCTAaHOB/MEHHbIE KOHBEHUWMel
1980 .

MpaBa oneky HapyllalTca B c/yyae, ec/iv OAVH U3 poavTenieil He Jan CBOe corflacue Ha nepeMelleHne
pebeHka B gpyryto cTpaHy uin 6bln BBEAEH B 3abyxaeHne gpyrum pogutenem. Nprmepom Takoro 3abniyxaeHus
ABNAIOTCA CMydau, Npu KOTOPbIX OAMH M3 poguTeneli yBO3WT pebeHka Ha HebGO/bLION CPOK B APYrYH CTpaHy,
3apaHee 3Hasi, UTO He BEpHET ero B 0003HAYEHHbIi CPOK M OCTAHETCS C HAM B APYroii cTpaHe. TakuMm 06pas3om,
MoslyyYaeTcs, 4TO poAnTeSlb HE3AKOHHO YAEepXMBaeT pebeHka B HyXOoi cTpaHe.

®akT He3aKOHHOro ygepxaHusi pebeHka Bbi3blBaeT TPYAHOCTM B [AOKa3blBaHUWM, XOTH WMMEHHO AaHHble
06CTOATENBLCTBA UrPatoT PeLUatoLLyt0 Po/b NPV BbIHECEHUUN CyAeOHOr0 NOCTaHOBAEHUS, Tak Kak CT. 13 KoHBeHuun
1980 r. ycTaHaBAMBAET, YTO NPU HA/IMUYUM COrnacuKs Ha nepeesq pebeHka B Apyryto CTpaHy ero cnegyer ocTaBUTb B
TOW CcTpaHe, Kyaa ero nepesesnu.

Ha npakTuke cpefcTBaMu [OKa3blBaHNSA JaHHbIX 06CTOATENLCTB Yalle BCEro BbICTYNAKT Nepenucka Mexay
poavTensMum No NOBOAY MOE3AKWU, MpuobpeTeHHble 6unieTbl (Bbl1 /M KynneH obpatHbii 6unet gna pebeHka un Ha
Kakoe 41Crio), CPOK BU3bl U T.A.
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Tak, B TBepCKOM paiioHHOM cyfe I. MOCKBbI UCTeL, JoKa3asl, YTO He A0rafblBasiCsl O HAMEPEHUAX OTBETUMKA
ocTatbCs C pebeHKoMm Ha TeppuTtopum Poccun, Tak Kak OTBETUMKOM Obln 3apaHee KymnsieH obpaTHblii 6uneT B
CTpaHy NOCTOSIHHOIO NPOXWBaHusA pebeHka. VicTew, 6bi1 BBEAEH B 3abnyXaeHne, Tak kak gyma, 4to ero pebeHok
netut B Poccuio Ha [ABe Hedenu NPOBECTU KaHWKY/bl U MO3HAKOMUTLCS C POCCUACKMMU POACTBEHHWMKamMu. Mo
NCTeUYeHUN ABYX Hefenb PeGeHOK JOMKEH Obl1 BEPHYTLCA B CTPaHy NOCTOSIHHOTO NPOXWBaHWSA U HavaTb YYeOHbIl
rofl, HO 3TOrO He NPOU30LLIO.

Takum obpasom, 6narogaps Kyn/jeHHbIM O6paTHbIM 6unetam MCTel, CMOr fokasaTrb (PakT He3aKOHHOTro
yAepXaHus pebeHKa B YyXKOi cTpaHe.

Jpyruvmn ropyanyeckummn dhaktaMmu, BXOAALWMMN B NPEAMET A0Ka3blBaHWSA NO MCCeAyeMoin kateropum gen,
ABNSATCHA 06CTOATENLCTBA-NCK/HOYEHNS, YCTAHOBEHHbIE KOHBeHUMen 1980 r.

MepeyeHb AaHHbIX OBCTOATENLbCTB COAEPXUTCA B CT. CT. 12(2), 13 n 20 KoHseHummn 1980 r. JaHHbIMK
06CTOATENLCTBAMU ABNSAIOTCA:

- aganTaums pebeHka B HOBOI cpeae;

- (hakTMyeckoe HeoCyLLeCTBEHME NpaBa Ha OMeky Ha MOMEHT NepeMeLleHns, cornacme Ha nepemMeLleHme
N "HeBo3paxeHue",

- CEepbesHblil pPUCK TOro, 4YTO BO3BpaALLlEHME NoABEPrHeT pebeHka (r3MUecKo UM MCUXOS10rMUYECKONA
0onacHoOCTM 60 NOCTaBUT Ero MHbIM 06Pa30M B HEBLIHOCMMOE NOJSIOKEHUE;

- BO3paxkeHne pebeHka NpoTMB BO3BPALLEHUS;

- C/lydaun, npun KOTopbIX BO3BpalleHne p66EHKa He pa3pelaeTcAa OCHOBHbIMW MpuHUMNamMy 3arpalimsaemMmoro
rocygapcrtea, KaCarolWMMNCA 3allnTbl NMpaB vYesioBeka N OCHOBHbIX CBO60,CI|.

JokasbiBaHMe [aHHbIX 06CTOATENBLCTB Ha NpakTuKe BbI3bIBAET oONpeaesieHHble TpyaHOCTU. |_|0,U|06Hble
HOpPMbI, Ha B3M/i44 aBTopa, ABMAKTCA CUTyauuMOHHbIMK, T.€. npeanonarakolwnmMmm cyp,e6Hoe yCMOTpEHNne.
ﬂ'I/ICI'IOBVILl,VII/I [aHHbIX HOPM BecbMa OTHOCUTE/IbHbI, HN B KOHBEHLUMU 1980 r., HU B Opyrnx npaBoOBbIX akTax HeT
HO,qu6HOFO PaCKpbITUA OAaHHbIX NOHATUA. CNOXHO YETKO onpenennTb, YTo BXOAUT B NMOHATUE aganTtaunn pe6eHKa,
Cpl/l3VI'-l€CKOI7I N NCUXONOrNMYeCcKoii 0nacHOCTN, HEBLIHOCUMOTO MOJIOXKEHUS U T.A.

JaHHble NoHATUA O0BOMLHO pacn/biBYaThl U a60TpaKTHbI. MNony4yaeTtcs, YTO B KaXX4OM Aene cyabs peluaer,
ABMAKTCSA 1N 06CTOATENLCTBA-UCKNHOUYEHNSA TaKOBbIMU NN HET.

MpoaHaNM3MpoBaB POCCUIACKYIO NMPaKTUKY, MOXHO CAe/aTb BbIBOA O TOM, YTO B Hallieli cTpaHe rnoka elle HeT
onpefeneHHbIX MoAXOAO0B U KPUTEPUEB B OMpeAeneHnn AaHHbIX opuauyeckmx aktoB. Hanpumep, cyae6Hasn
MpakTka, Kacawulasics Bo3pacTa pebGeHKka, KOTOpbli BO3PAXAEeT MPOTUB BO3BPALLEHWS B CTpaHy MOCTOSHHO
MPOXMBAHWS, COBEPLUEHHO pasHas. Tak, B OAHOM W3 Cy[j0B MHEHME BOCLMU/IETHETO peGeHKa GblI0 BbIC/TYLLAHO U
MPVHATO BO BHUMAaHWe, Korga B APYroM MHeHVe pebeHKa Takoro e Bo3pacTa He 6bI/10 faxe BbIC/yLIaHo.

Poccuiickue cyfabl nNpu ydeTe MHeHusi pebeHka ucxogsT u3 CT. 57 CemeliHoro kopgekca Poccuiickoii
depnepauun, ycTaHaBNMBaKOLWIE MUHMMAsIbHbIA BO3pacT peGeHKa, MPU KOTOPOM €ro MHeHWe [I0/KHO 6biTb
BbIC/TyLLIAHO, & VMEHHO AOCTUXEHME UM [ecsTWIeTHero Bo3pacTa. B cBow ovepeab, KoHBeHuusi 1980 r. He
yCTaHaB/MBAET HWXHWIA BO3pacTHOW npegen Ans ydyeta MHeHusi pebeHka. Bonee Toro, KomuteT no npasam
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pebeHka, cornawascb ¢ KoHBeHumein 1980 r., cuMTaeT yCTaHOB/IEHME BO3PACTHbLIX MPEAESIOB MNPV BbIPXEHUU
MHeHMS pebeHka HenpaBwu/ibHbIM <4>. [Mo3uuns KomuTeTa COCTOMT B TOM, 4YTO BO3PacT HE MOXET ObITb
€0UHCTBEHHbIM KPUTEPUEM, HY)XXHO TaKXKe Yy4uTbiBaTb U 3PeNoCcTb pebeHka, XOTs NOoHATME 3penocTn B KOHBEHLMM
1980 r. He onpepensetcs.

<4> Cwm.: Implementation Handbook for the Convention on the Rights of the Child. United Nations Children's
Fund. 2007. P. 153.

Ha B3rnsg aBTopa, Hanbonee 060CHOBAHHbLIM SIBASIETCA TOsIKOBaHMe HOpM KoHBeHuun 1980 r. BepXOBHbIM
Cypom Poccuiickoin ®egepaumn. PasbscHEHNE Hambonee CAOXHbIX NOHSATWIA, YCTAHOBAEHHbIX MEXAYyHapOAHbIM
[OroBopoM, MOMOXET POCCUIACKUM cyfam BblpaboTaTb efuHbIA KpuTepuid B onpefeneHum o6CToATeNbCTB-
NCK/TIOUYEHWIA, BXOAALWMNX B NPEAMET A0Ka3biBaHUSA MO UCCreAyeMOl kKaTeropum gen.

Hanpumep, npu ydyete MHeHWS pebeHka Hesib3s PYKOBOACTBOBATLCA TOJILKO /Wb BO3PacToM pebeHka,
BO3pakaroLLero npoTvB BO3BPALLEHNA B CTPaHy MOCTOSHHOTO MpoXuBaHWA. OMbIT CTPaH - yyacTHUL, KOoHBeHuuu
1980 r. noKkasbIBa€eT, YTO, KPOME BO3pacTa, HYXXHO YUYUTbIBaTb CTEMEHb 3PesiocTn pebeHka, a UMEHHO NMOHVMMaHue
pebeHKOM NocneacTBWiA CBOEro Bbibopa. [1a uenei onpeaeneHns 3penocTn pebeHka cyabe NOMOryT HEKOTOpble
BOMPOChI, TaKuNe Kak:

- NOHUMaEeT N pe6eH0K, 4YTO OTBEYaeT ero JIMYHbIM NHTEpPECaM;

- OKa3blBaJ10Cb /11 Ha pe6eHKa B/INAHNE]

- 6yoyT /M BO3PaXKEHUS MPOTMB BO3BPALLEHWS B CTPaHy MOCTOSIHHOMO MPOXWBAHWS akTyasibHbl nocne
BbIHECEHWS CyAe6HOro pelleHuns?

MpeacTaBnseTcsl, YTo OTBET Ha [laHHble BOMPOChI MOMOXET Cy/lbe ONpPeAeuTb CTEMNEHb 3PeNiocTU pebeHka.
MoaoGHbLIe BOMPOCHI BbipaboTaHbl cyaamu Benuko6putaHun, CoemHeHHbIX LUTatoB AMepuku, ABCTpUK U T.A4., U
NPaKTKa NoKasbIBAET, YTO OHU AENCTBUTE/ILHO MOMOraloT Cyay NPUHUMAThL 3aKOHHbIE 1 060CHOBAaHHbIE PeLleHus.

C BonpocoMm npeaMeTa AoKasbiBaHWS TECHO CBA3aHO MOHATME OGpPeMeHM [0KasblBaHUsi, KOTOpPOe Takxke
OT/INYAETCS CBOMMM OCOBEHHOCTSAMM B UCCIelyeMOii kaTteropum gen.

KoHBeHumsa 1980 r. BBOAMT CBOKO cneumdvKy pacnpegeneHus 6pemeHn foKasbiBaHWs, OT/IMYHYHO OT 06LLMX
npaBun AoKasblBaHWsl, YCTAHOB/EHHbIX 4. 1 CT. 56 [paxmaHCKoro npoleccyasibHOro kogekca Poccuiickoi
depepaunun.

Mo mHeHunto aBTopa, KoHBeHUnsa 1980 . cogepXnT KOCBEHHYIO MPe3yMNuUMIi0 He3aKOHHOCTU NepeMeLLeHns 1
yaepxaHua pebeHka. MNpoaHam3vposBas HOPMbl MEXAYHapOAHOro 4OroBopa, CTAHOBUTCA ACHO, YTO AAHHbIA akT
npeanncbiBaeT HesameniuTesibHoe BO3BpalleHne pebeHKa MpakTUYecku BO BCEX Clyvyasx W He 3akpennser
Heob6XxoAMMOCTW [0Ka3blBaHWS 3TOr0 topuaudeckoro akra. [epemelleHne pebeHka Bcerga cumTaercs
He3aKOHHbIM, 1 AaXe 06CTOATENbCTBA-UCK/IIOUYEHNA HE UCK/OYAI0T HE3aKOHHOCTY NepemeLleHns pebeHka, a nvLb
MO3BO/IAKOT Cyfly OCTaBuUTb pebeHka B CTpaHe, B KOTOPYIO ero nepeses/in.

Bo Bcex genax o Bo3BpalleHun pebeHka unm 06 OCYLLECTB/IEHUM B OTHOLUEHMM peGeHka npaB AocTyna
[l0BOflbl WUCTLIA CBOASTCSI K TOMY, YTO OH CUMTAeT NepemMelleHne U yaepaHue CBOero pebeHka He3aKOHHbIM.
COOTBETCTBEHHO, COM/TACHO MPE3yMMNUMN HE3AKOHHOCTU NepeMelleHns U yaepxaHus pebeHka MCTLY He HyXHO
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npenocTaB/iATb HUKaKNX AOKa3aTe/IbCTB B 060CHOBaHNe CBOUX Tpe6OBaHMVI.

Takum 06pasoM, 6pemMst [oKasblBaHWA NOMHOCTLI0 BO3/IAraeTcsl Ha OTBETUMKA, TaK Kak UMEHHO OH [O/IHKEH
OCMoOpWTb HE3AKOHHOCTb MEepPeMeLleHVss 1 yaepXaHusi pebeHka W Hauume O06CTOATENbCTB-UCK/THUEHMIA,
MO3BO/ISAOLLMX OCTaBUTL pebGeHka B TOI CTpaHe, B KOTOPYIO ero nepeBessu.

IMEHHO OTBETUMK NepeBe3 pebeHka M3 CTpaHbl ero NOCTOSIHHOTO MPOXKBaHWSA Ha TePPUTOPU0 POCCUICKO
depepaunn M Hapywmn npasa OMeku M npasa AOCTyna, 3akpenseHHble B KoHBeHuun 1980 r. Bonee Ttoro, oH
BbICTYNaeT NPOTMB €ro BO3BpaLLeHWS W CCbIJIAeTCA WM Ha 3aKOHHOCTb MepeMeLleHus, WX Ha UCK/IYeHus,
3aKkpensieHHble B KoHBeHumu 1980 T.

B WHTepechbl OTBETYMKA BXOAUT OCTaBUTb p666HKa Ha Tepputopumn Haluer CTpaHbl, NO3TOMY MMEHHO Ha
OTBETHMKaA BO3NaraeTcd 6pEMF| OoKa3blBaHNA Mo AdesiaM O BO3BpalleHunmn pe6eHKa unm o6 ocyulecTenieHnn B
OTHOLUEHUN pe6eHKa npas AOCTyna.

Hannuve KOCBEHHOW fAoKa3aTeNbCTBeHHOW npesymnumn B KoHBeHuun 1980 1. npeacrasnsercs
onpaBAaHHbIM, Tak Kak OHO OTPakaeT OCHOBHblE LEMW [AaHHOTO MeX/yHapoAHOro akta MW yuuTbiBaeT
3aTpyAHUTENbHOE MOJMIOXKEHME MCTLA NPY yyacTui B Aenax O BO3BpAlLeHWM pebeHka Mam 06 OCyLLecTBMeHUN B
OTHOLLEHUM peGeHKa Npas JoCTyna, Tak Kak UCTel, B CU/y PasHbIX NPUUMH, He BCErAa MOXET IMYHO YYacTBOBaThb B
Cyfe6HOM NMpoLEecce 1 YacTo NpueskaTb Ha TEPPUTOPUIO HALLIEN CTPaHbI.

JaHHas npe3ymnuysi HanpaefeHa Ha 3aWuTy MHTEPecoB OfHOTO M3 poauTesneil, Ybero pebeHka He3akoHHO
NEPEMECTU/IN U YAEPXUBAOT B APYroil cTpaHe. Kak oTmedyaeT M.K. TpeywHuKoB, uyalle BCEro npesymmnumu
chopMUpyIOTCS B UHTEPECAX 3aLLMTbI NPaB CTOPOHbI, MOCTAB/IEHHOV B 60/1ee TpyAHbIE YC/I0BUA [OKa3biBAHNA <5>.

<5> TpeywHukoB M.K. [lokazaTtenibCTBa 1 fOKasbiBaHWE B COBETCKOM rpakaaHckom npotecce. M., 1989. C.
162.

MpumeyaTenbHO, YTO cydebHas npakTMka B Halell cTpaHe Coxwiacb Takum 06pas3oM, 4To Gpems
[lIOKa3blBaHUA BCErAa BO3/1araeTcsl Ha OTBETUMKA, HO HUKOrAA B CyAeGHbIX PELUEHMSIX He OTPaXaeTcsl Hasmune
[loKa3aTe/IbCTBEHHO NPe3yMmnLumu.

Haun6onee npaBubHbIM NPEACTaBASETCA YNOMUHAHME CY[0M KOCBEHHOI A0Ka3aTe/IbCTBEHHO Npe3yMnuum
HE3aKOHHOCTW MepeMelleHnss pebeHka, WCXOAs M3 KOTOpOiW TONMbKO Ha OTBETUMKE [O/MKHO NexaTb 6pems
[l0Ka3bIBaHNs BCEX OPUANYECKNX (DAKTOB Aena.

B KOHUE [JaHHOW cTaTbVM MOXHO CAefaTh BbIBOA O TOM, YTO B NPeAMET [0KasbiBaHUs MO WUCCMeayemoit
KaTeropun Aen BXoAAT CrOpHbIe opuanyeckre gakTbl MaTepuanbHO-NPaBoOBOI0 XxapakTepa, KOTopble cofepxarcs
B KoHBeHuuu 1980 I, v aBTOpy NpeacTaBnsieTcs NpPaBW/IbHbIM pasbsiCHEHWE [AaHHbIX HOpM [locTaHOBNEHWEM
MneHyma BepxoBHoro Cyaa Poccuiickoli ®egepauymn, Tak kKak B COBpPeMeHHOl cyae6GHO mpakTuke BO3HWMKIA
HEOGXOAMMOCTb BO3HWUKHOBEHUS €AVHbIX KPUTEPWEB NPV PacCMOTPEHUM Aen O BO3BPALLEHUM pebeHka win 06
OCYLLECTB/IEHIM B OTHOLLEHWUN peGeHKa npae focTyna.

Takke KoHBeHUMs 1980 TI. COAEPXUT KOCBEHHYID [10KA3aTe/IbCTBEHHYI0 MPEe3yMMLUUI0 HEe3aKOHHOCTM
nepemelleHns 1 yaepxaHusi pebeHka, nepeknadblBalollylo 6peMst [oKas3blBaHWs Ha OTBETYMKa. Mo MHEeHWIo
aBTOpa, POCCUIiCKME CyAbl AO/KHbI YUUTBIBATL JAaHHYIO MPE3YMMLMI0 U OTpakaTb ee B CYAe6HbIX PelleHnsX.
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CraTbsi: [Joka3biBaHMe MO AenaM 0 BO3BpalleHun pebeHka unm 06 a

OKYMeHT npefoctasneH KoHcynbTaHTI10C
OCYLLECTB/IeHNN B OTHOLLUEHUN pebeHka npas ocTyna :
(Txasennos KA.... [HaTta coxpaHeHus: 18.12.2019
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